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ABSTRACT

This paper focuses on the issue of bank liquida-
tion from an international perspective and dis-
cusses the legal implications of the liquidation of
banks with branches and subsidiaries in different

Jurisdictions. The regional scope of the paper is
Latin America, though references to EU and
US law are also included. The paper is divided
into six sections. The first section provides an
introduction to the subject. The next section
broadly discusses the options available to the
authorities to deal with failed banks (liquidation
or rehabilitation). The third section deals with
the international, regional and bilateral rules
regarding issues of cross-border insolvency. Spe-
cial attention is given to the Montevideo Trea-
and the Bustamante
relevant treaty developments in this field in
Latin America. This section also covers a brief

ties Conventions as

analysis of international law principles applic-
able to cross-border insolvency. The fourth sec-
tion examines the work of the Basel Committee
on Banking Supervision with regard to the
international regulation of branches and subsidi-
aries. It also presents some observations with
regard to the closure of a multinational bank.
This is followed by a section that surveys the
regulation of branches, subsidiaries and joint
Latin  American countries.
This section is complemented by three appen-

ventures in some
dices at the end of the paper which summarise
the legislation applicable to foreign branches
and subsidiaries and to local branches and subsi-
diaries overseas in six jurisdictions: Peru,
Chile, Colombia, and

Venezuela, Brazil
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Argentina. A further appendix (Appendix 4)
analyses the powers of supervisors, in particular
with regard to the liquidation of banks, in these
six jurisdictions. The final section presents the
example of the Brazilian legislation and prac-
tice to deal with the problems (including possi-
ble liquidation) of foreign branches and
subsidiaries in the country as well as the pro-
liguidation)  of
branches and subsidiaries abroad. The latter is
illustrated with a case which involved the liqui-
dation of a Brazilian bank with branches in
New York and Cayman Islands.

blems (including  possible

INTRODUCTION

Since the banking industry is inherently
unstable, the authorities always need to be
prepared to confront the possibility of
criscs or problems. Crisis management in
banking involves an array of instruments
that cxtends beyond the insolvency pro-
ceedings that are the only tool typically
available to deal with corporate bank-
ruptcy in other industries. Such an array of
instruments the lender of last
resort role of the central bank, deposit
insurance schemes and government policies

includes

of implicit protection of depositors (both
insured or uninsured) or banks (the ‘too-
big-to-fail doctrine’)." This paper focuses
on the issue of bank insolvency proceedings
and leaves asidc the issues of lender of last
resort, deposit insurance and other govern-
ment policies. However, it is important to
point out that in practice those insolvency
proccedings arc often part of a ‘rescue
package’ that is also likely to include the
provision of emergency liquidity assistance
and some degree of explicit (or implicit)
deposit protection.

The growth in cross-border banking
activities presents a number of challenges
for regulators around the world. These
challenges become particularly evident in
the field of cross-border insolvency.
Though the markets have grown interna-
tional, regulation remains nationally based,

constrained by the domain of domestic jur-
isdictions. In the absence of an international
insolvency legal regime, the solution to the
liquidation of a bank with branches and
subsidiaries in several countries nceds to be
bascd on national legal regimes and on the
voluntary cooperation between different
national authorities.

The challenge is further compounded by
the fact that bank insolvency laws differ
grcatly from country to country. In the
USA, for instance, bank failures are not
subject to general corporate bankruptcy
procedures (such as Chapter 11 of the US
Bankruptcy Code) but to special bank
insolvency proccedings, that take
account the nature of bank deposits and the
possible systemic implications of bank fail-
ures. In the UK, on the other hand, bank
insolvencies are treated under the same

nto

rules as other companies. The result of the
US approach, according to some commen-
tators, is that the objectives of general cor-
porate bankruptcy
diffecrent from the objectives of special
bank insolvency law.”

law are somewhat

According to Schiffman” insolvency laws
should seck to fulfil two principal objec-
tives: fair and predictable trcatment of
creditors and maximisation of assets of the
debtor in the interests of creditors. The
author would add another objective that is
specific to banking: the bank should be
closed as soon as the market value of its net
worth because at  this
moment, direct losses are only suftered by
shareholders. If the bank is declared legally

insolvent when the market value of its net

reaches zero,

worth is already negative, losses will accrue
not only to sharcholders, but also to unin-
sured creditors andfor to the insurance
fund/the government.

LIQUIDATION OR REHABILITATION?*

In banking the definition of insolvency is
sometimes a matter of controversy,” and
the line of demarcation between illiquidity



(lack of liquid funds) and insolvency is not
always clear. An economically insolvent
bank is not always declared legally insol-
vent by the responsible authorities and may
be offered financial assistance instead. A
bank is considered to have failed when the
competent authorities order the cessation in
its operations and activitics. However, the
authorities are often wary of liquidating a
bank (in part because an ‘orderly liquida-
tion of assets’ is not always easy, due to the
possible contagion effect on other institu-
tions) and therefore choose instead to reha-
bilitate the bank.

Indeed, though a clear policy that banks
that have failed ought to exit the banking
system might appear desirable in some cases,
the social cost of closing a bank is significant,
as banks are often — particularly in emer-
ging cconomies — the muain repository of
the savings of the public and a major source
of credit to the economy. That is why failed
banks are often not liquidated, but subject to
reorganisation or rchabilitation.

The Basel Committec on Banking Super-
vision acknowledges that in a market econ-
omy, failures are part of risk—taking(7 and
that a prompt and orderly liquidation of
institutions that are no longer able to meet
supervisory requirements is a necessary part
of an efficient financial system, as forbear-
ance normally leads to worsening problems
and higher resolution costs.” However, the
Committee cxplicitly states that ‘in some
cases the best interests of depositors may be
served by some form of restructuring, possi-
bly takeover by a stronger institution or
injection of new capital or shareholders.
Supervisors may be able to facilitate such
outcomes. It is essential that the end result
fully meets all supervisory requirements,
that it is realistically achievable in a short
and determinate time frame and, that, in the
interim, depositors are protected.’®

Liquidation
Though this option is the simplest resolu-

tion procedure, it is not necessarily the least
costly, as a valuable depositor base gets dis-
sipated, vital banking services in a commu-
nity may be disrupted, and confidence in
the banking system may be scriously
damaged. Occasionally, the liquidation of
one institution may trigger runs on other
institutions. However, in the presence of
massive frauds, such as the Bank of Credit
and Commerce International (BCCI) affair,
liquidation is the only solution available.

In banking, liquidation typically entails a
system of depositor preference, ic deposi-
tors’ claims arc typically paid before those
of general creditors. If the country has a
deposit  guarantee  scheme, the insured
depositors are paid off up to the insurance
limit; uninsured depositors and other cred-
itors are likely to suffer losses in their claims.

The implications of the liquidation of
multinational banks with branches and sub-
sidiaries in different jurisdictions is dis-
cussed below.

Rehabilitation
In the casc of bank rchabilitation, rcorgani-
sation or restructuring, the laws vary
widely from country to country. Indeed, as
Schiffman points out, ‘Under some bank-
ruptcy laws there is still an opportunity for
bank reorganisation or rehabilitation as part
of bank insolvency proceedings, while in
others the only measure contemplated is the
liquidation of the bank’s assets, payment of
liabilities and dissolution of the bank.”
When an institution is offered a pro-
gramme of open bank assistance (also
referred to as a ‘rescuc package’), the insti-
tution is not closed but is rescued on an
‘open bank’ basis through the infusion of
new funds. ‘Rescuc packages’ can take a
variety of forms including new loans, soft
loans, deposits, asset or securitics purchascs,
assumption of liabilities and capital injec-
tions. In many cases the management of
the institution is revamped in a programme
of open bank assistance. '’
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The granting of ‘state aid’ (ie funding
coming directly or indirectly from the gov-
crnment) in a ‘rescue package’ is controver-
sial. A dclicate balance between the interests
of taxpayers on the one hand and the inter-
ests of depositors as well as other bank cred-
itors and bank sharcholders on the other
hand, neceds to be reached. Ruth de Krivoy,
former central bank governor in Venezucla,
points out that crisis management can be
morc effective if an early decision is made
as to how the cost of the crisis is to be
shared between shareholders, depositors and
taxpayers. She argues that improvisation as
the crisis unfolds often leads to the most
damaging result for the taxpayers, as illu-
strated by the Venczuelan case.”

In some cascs an implicit or explicit ‘too
big to fail’ policy is applied. That was the
case in Continental Illinois in the USA and
in Crédit Lyonnais in France. Govern-
ment-led rescue packages may not only
induce moral hazard behaviour, but may
also pose questions of fair competition, par-
ticularly when the too-big-to-fail doctrine
is applied, as other smaller or less troubled
institutions may have to navigate through
criscs or problems on their own. In the
USA, the Federal Deposit Insurance Cor-
poration Improvement Act (FDICIA) of
1991 requires the resolution of bank failures
on a ‘least cost basis’ to the insurance fund,
unless it thrcatens to trigger a payment
breakdown, in
FDIC and Fed may recommend a morc
costly solution.'? The abandonment of a
too-big-to-fail policy tries to encourage
market discipline in the resolution of bank
failures and to reduce moral hazard incen-
tives.

Another action that may be taken by the
authorities in dealing with a financially dis-
tressed bank is a takeover or merger (also
called purchase and assumption, that is pur-
chase of assets and assumption of liabilitics).

system which case the

Because the cooperation of other market
participants is typically required, this regu-

latory option has a ‘private’ flavour, as
opposed to the typical ‘public’ character of
most rescuc packages. A takeover gencrally
preserves the going-concern value of an
institution, as the acquirer succeeds both to
a deposit base and to a base of loan custo-
mers. As opposed to a straight liquidation,
it eliminates the danger that vital banking
services in a community will be disrupted.
A merger can be ‘unassisted” when the
acquirer assumes all assets and liabilities
(also called ‘whole bank’s acquisition’), and
‘assisted’, when all the liabilities but only
the good assets go to the acquirer (also
referred to as ‘clean bank’s acquisition’). In
an assisted transaction, the bad assets arc
subject to special administration.

Sometimes, failed banks may be placed
undcr special administration, in the form of
bridge banks, new banks, special funds or
other arrangements. This is often meant to
be a temporary solution in order to take
over the operations of a failed bank and
preserve its going-concern value while the
government fiduciary seeks a more perma-
nent solution to the problems or until an
acquirer is found.

A system crisis (a generalised banking
crisis) is treated by the supervisory authori-
ties differently from an isolated individual
bank failure in a sound economy. When
confronting a system crisis, the govern-
ment can choose to deal with cach troubled
bank on a case-by-case basis, using a mix of
strategies: takcovers and rescue packages in
some cases, liquidation in others; or the
government can choose an overall strategy
to deal with all the actual or potential
troubled institutions. The difficulty of cal-
culating ex ante the total amount of the
Josses and the speed with which a system
crisis unfolds add to the complexity of its
resolution; morcover, a system crisis tends
to be a result or a reflection of the dete-
rioration of the economic environment or
of poor macroeconomic management. At
the beginning of a system crisis, the autho-




ritics may provide cmergency liquidity
assistance to banks under stress, hoping for
an early restoration of confidence. If banks
start failing, however, the government will
often be compelled to provide solvency
assurances to depositors and to design a
coherent policy — with an expeditious
decision-making process and a clear voice
— to overcome the crisis. The government
also faces the delicate and difficult policy
choice of whether and when to commit
fiscal resources to recapitalise banks.
Though crises are costly and difficult to
resolve in developed countries, their effects
are even more severe in the developing
Rojas-Suirez  and  Weisbrod
demonstrate that banking crises in Latin

world.

America last longer, arc more costly and
hurt the local economies more than bank-
ing crises in the industrial countries,
because of the fragility of their financial
systems. They argue that this fragility is
the result of ‘frequent periods of destabiliz-
ing economic policies and structural pro-
blems in the market, which include inexact
legal and accounting standards and weak
supervision”."”

There arc two extreme solutions avail-
able to governments when dealing with a
system crisis: the government can inject
capital into all troubled institutions and the
government can do a large-scale liquida-
tion.

— Direct government injection of capital into
the troubled institutions, as happened in
Sweden in 1992 or in Venezuela in
1994, often leads to a de facto nationali-
sation of the assisted banks (or of the
whole banking system); it also compli-
cates the conduct of monetary and
fiscal policies.

— Liguidation on a large scale, on the other
extreme, is seldom considered a viable
option, because of its detrimental effects
on the workings of a market economy,
because of a potential ‘domino’ cffect

on other (sound) financial institutions

(the very malaise the government is
trying to avoid) and because of the diffi-
culty in judging whether the problems
are permanent or merely cyclical or
temporary. The banking crisis in Russia
in the summer of 1995 illustrates how
liquidation of a large number of small
institutions can, under certain circum-
stances, be beneficial for the restoration

4 14
of confidence in the system.

Between these two radical options, de facto
nationalisation (saving all institutions) and
fail),

there are a variety of solutions and policics

liquidation (letting all institutions

available to governments to confront a
system crisis:

Debt-to-
and  debt-to-cquity

— Debt  restructuring techniques.
debt

conversions have been applied in the

conversions

resolution of the Latin Amecrican debt
crisis of the 1980s. Brady instruments —
named after the former US Sccrctary
of Treasury — proved to be a
successful way of securitising previously
non-marketable loans.

— Mix of government assistance and private
assistance. The government can also ask
other private institutions to provide
assistance to troubled banks. In the UK,
such a scheme was named ‘lifcboat’
operation and was applicd following
the secondary banking crisis of 1974.
The lifeboat — in the form of loans to
the secondary banks — was coordi-
nated by the big four clearing banks
and the Scottish clearing banks.

— Creation of a centralised agency to disposc
of the assets of the failed institutions.
Such a centralised solution was adopted
in the resolution of the US thrift crisis
of the 1980s. Thc Resolution Trust
Corporation (RTC) was crecated by the
1989  Financial
Recovery  and

Institutions Reform,

Enforcement Act
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(FIRREA) to manage the assets of the
failed savings and loan associations.

SUPRANATIONAL RULES ON CROSS-
BORDER INSOLVENCY

International rules

Though there is no international treaty on
insolvency law, there have, however, been
some attempts at rcaching some commonly
agreed international rules. In particular, it
is important to mention the Model Law on
Cross-Border Insolvency that the United
Nations Commission on International
Trade (UNCITRAL) adopted in
Vienna in May 1997. However, this modecl
law contains an optional clause whereby

special insolvency regimes applicable to
15

Law

banks may be excluded from its scope.

Another cxample of international rules is
the International Bar Association’s (IBA)
Cross-Border  Insolvency  Concordat,
which was approved by the Council of the
Section on Business Law of the IBA in
September 1995.'® This Concordat sets out
some essential principles that can  assist
insolvency practitioners faced with concur-
rent proceedings in relation to the same
debtor in two or more jurisdictions.

Regional rules

The Montevideo treaties of 1889 and
1940 and the Bustamante Code of 1928
In Latin America, two multilateral treaties,
the Montevidco treaties of 1889 and 1940,
and the Bustamantc Code sanctioned by
the sixth Panamerican Conference (Havana
Conference) of 1928 establish private inter-
national law  rulcs
ruptey.'’ These treatics provide for the

recognition and enforcement of foreign

concerning  bank-

bankruptcics.'®

With regard to the Montevidco treaties,
state signatorics to the 1889 treaty that
have ratified it are Paraguay, Peru, Uru-
guay, Argentina, Bolivia and Colombia,

but not Chile nor Brazil. State signatories
to the 1940 trecaty that have ratified it are
Uruguay, Argentina and Paraguay. Both
treaties establish procedural rules regarding
bankruptcy. These rules sustain the extra-
territorial effect of bankruptcy in those
countries where the treaties are in force.
The principles of unity and universality of
bankruptcy were considered as general fea-
tures in both treaties, though the principle
of plurality of bankruptcy is adopted in
some cases. According to Dobson,'” ‘both
treaties determine that the Court with
international bankruptcy jurisdiction over
the debtor . . . shall be that of his commer-
cial domicile’ [of the parent entity]. Further,
‘the Court of the domicile shall retain juris-
diction even in the cases where the debtor
had traded — in an occasional way — in
other states, or had opened
branches or kept agents in onc or more
states. But if the bankrupt has two (or
more) economically autonomous businesses

state or

[a reference to subsidiaries] in different
states, then the court of each domicile shall
have international bankruptcy jurisdiction.’

According to Article 42 of the 1940
treaty, advertisements for the opening of
the bankruptcy proceedings that shall be
published according to the law of the state
where the bankruptcy order has been
made, shall also be published in all of the
states where the bankrupt has kept agen-
cies, branches or establishments.

The Montevideo treaties contain provi-
sions that deal with a wide array of issues
such as the authority of the ‘administrators’
and their agents, the rights of ‘special
priority’ and secured creditors and mort-
gagees and other procedural issucs.

According to Dobson ‘the laws of Latin
American countrics present a marked simi-
larity in the basic categories of their insol-
vency laws. Following mainly the notions
received form the Napoleonic Commercial
Code, they have instituted the traditional
Italian-French [I would add: and Spanish]



bankruptcy proceeding.’® Categories such
as cessation of payments as the condition
for opening the bankruptcy; disqualifica-
tion of the bankrupt; the appointment of
an administrator (‘Sindico’) and others arc
common across Latin America.”’

Dobson also points out that a feature
that is quitec widespread in Latin American
national insolvency laws is the discrimina-
tion against the foreign creditor.

For Dobson, the Bustamante Code, also
referred to as the Havana Convention of
1928, represents — together with the
Montevideo treaties — a step towards a
possible Pan-American insolvency law.

Though both the Montevideo treaties
and the Bustamante Codc assign extraterri-
torial cffect to the bankruptcy order, the
degrec of recognition of a cross-border
insolvency varies widely among the inter-
nal laws of Latin Amecrican countries.
According to Dobson, this disparity goes
from full recognition (full extraterritorial-
ity) in El Salvador to strict territoriality,
with exception of specific treaties, in
Argentina.”

The EU insolvency regime

The new EU insolvency regime consists of
onc regulation on insolvency procecdings
(Council Regulation (EC) No. 1346/2000
of 29th May, 2000) and of two directives: a
dircctive on the reorganisation and winding
up of credit institutions (Directive 2001/24/
EC of 4th April, 2001), and a directive con-
cerning the reorganisation and winding-up
of insurance undertakings (Directive 2001/
17/EC of 19th March, 2001).

The EU insolvency regime is binding for
all EU member states, as opposed to the
Bustamante and Montevideo Treaties that
are only binding for the Latin American
states that have ratified them. As such, the
EU regime is the most clear example of
binding supranational/regional rules in the
field of insolvency law in general and of
bank insolvency law in particular. How-

ever, the EU rules are mainly of a private
international law character. They introduce
the principles of unity and universality of
bankruptcy (further discussed below), but
they do not scek to harmonise in a substan-
tive way national Ilegislation concerning
insolvency proceedings, which remain dif-
ferent across the member states of the EU.
The difficulty in reaching somc common
standards in this area of law is illustrated
by the hurdles and dclays that the EU has
faced over the years in trying to agree on
somc common principles on bank insol-
vency. Indeed, only rccently®™ has the
Directive on the Winding Up and Liquida-
tion of Credit Institutions been adopted
(Directive 2001/24/EC), though the pro-
posed directive was published in 1988. This
directive does not seek to harmonise
national legislation concerning rcorganisa-
tion measures and winding-up proccedings,
rather it ensurcs mutual recognition and
coordination of thesc procedures by the 15
member states of the EU, based upon the
principle of home-country control.

Bilateral rules
In the absence of a formal international
insolvency legal regime, countries resort to
bilateral agreement, often in the form of a
Memorandum of Understanding, to cstab-
lish some principles of cooperation in the
regulation of cross-border establishments.
For instance, Banco Central do Brasil has
signed cooperation agrecments in the ficld
of banking supervision with Argentina
(Superintendencia de Entidades Financicras
y Cambiarias del Banco Central de la
Republica Argentina), Cayman  Islands
(Cayman Islands Monetary Authority) and
Panama (Supcrintendencia de Bancos de la
Republica de Panama). Such agreements
govern the cooperation with forcign
authorities with regard to the supervision
of financial institutions with simultancous
presence in the undersigned  countrics.
Though, generally, such agreements do not
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cover spccifically the issue of the joint
management of bank crises, such joint
management is possible under the generic
engagement in coopcration that guides the
agreements.

Banco Central do Brasil also cooperates
and regularly cxchanges information with
other foreign supervision authoritics, such as
the Federal Reserve Board and the Office of
the Comptroller of the Currency (USA),
Financial Services Authority (UK), Banco
de Espafia (Spain), Dc Nederlandsche Bank
(Holland), and the Commission Bancaire de
Luxembourg (Luxembourg), despite the
fact that there are not formal agrecements
with such authoritics.

In Colombia, the banking supcrvisory
authority (Superintendencia Bancaria de
Colombia) has
Understanding with several countries such
as Peru, Venczuela, Ecuador, Panama and
Spain.”> These MoUs typically follow the
principles issued by the Basel Committee

signed Memoranda of

on Banking Supervision.

International law principles governing
insolvency
It has already been mentioned, when talk-
ing about thc Montevideo treaties and the
EU rules, that they generally subscribe to
the principles of unity and universality of
bankruptcy, though in the casc of the
Montevideo treaties they sometimes adopt
the principle of plurality of bankruptcy.
Given the importance of thesc principles
for the liquidation of banks with branches
and subsidiaries in various jurisdictions,
they will be discussed further in the cnsu-
ing paragraphs.%
The principle of the unity and universal-

ity of bankruptcy — which typically
resembles the unitary or ‘single entity’
approach to liquidation — mecans that

there is only one competent court to
decide on the bankruptcy of the bank
(unity), and that the bankruptcy law of the
country in which the insolvency has been

initiated is effective in all other countries in
which the bank (parent entity) has assets or
branches (universality). Thus, this principle
assigns extraterritorial cffect to the adjudi-
cation of bankruptcy. All assets and liabil-
itics of thc parent bank and its foreign
branches are wound up as one legal entity
(single entity approach).27 Under this uni-
tary system it is impossible to start scparate
insolvency proceedings against a domestic
branch of a bank which has its head office
in another country.

It is important to point out that US law
applies this unitary principle to the liquida-
tion of a US bank with foreign branches.
The FDIC as recciver of a failed bank col-
lects and rcalises all assets, and responds to
all claims of the institution regardless of
their location.”® However, US law applies
a dramatically different regime to the liqui-
dation of US branches of a foreign bank,
as explained below.

The principle of plurality of bankruptcy
— which typically goes hand-in-hand with
the ‘separate entity’ approach to liquidation
— means that bankruptcy proceedings are
only effective in the country in which they
are initiated and that therefore there is a
plurality of proceedings, as they nced to be
initiated in every country in which the
insolvent bank holds realisable asscts or
branches. Thus, this principle assigns terri-
torial effect to the adjudication of bank-
ruptcy. Under a scparate entity approach a
domestic branch of a forcign bank receives
a liquidation preference, as local assets are
segregated for the benefit of local creditors.

The USA applies the separate cntity
approach to the liquidation of US branches
of a foreign bank. According to Curtis,”

‘upon the insolvency of a forcign bank
or the inability of its US branch to meet
takes
possession of all assets of the bank in the
United States and uses the proceeds to
pay claimants who did business with the

claims against it, the receiver




bank in the United States. Proceeds are
turned over to the foreign bank’s home
country liquidator for distribution to
other claimants against the bank only if
there is value left over after claimants in
the United States arc made whole. This
manner of scgregating local assets to pay
local claims is known as the “‘separate
entity” approach to multinational bank
liquidation. “‘Balkanization” might be a
more appropriate term . . .’

The inconsistency of the US legal approach
to the liquidation of multinational banks,
depending on whether it is dealing with
foreign branches in the USA or with US
branches of a foreign bank, illustrates the
difficulties of reaching a common interna-
tional platform with regard to the liquida-
tion of multinational banks.

THE INTERNATIONAL REGULATION OF
BRANCHES AND SUBSIDIARIES

The work of the Basel Committee on
banking supervision

Whenever one surveys the legal issues
related to the regulation of cross-border
banking, one needs to refer to the work of
the Basel Committee on Banking Supervi-
sion as the de facto informal ‘international
bank regulator’. Given the difficulties the
EU has faced in reaching any agreement on
cross-border bank insolvency, it is small
wonder that the Basel Committee has not
published any agreed guidelines on this issue
(or cross-border insolvency) yet.?’0 Of
course, a number of principles developed by
the Basel Committee throughout the years
to deal with the cross-border supervision of
branches and subsidiaries can be applied
when dealing with cases of insolvency of a
bank operating in different jurisdictions. In
particular, the principle of ‘parental responsi-
bility’ (or home country control) in the super-
vision of branches — as legally dependent
units — and the consideration that subsidi-

aries become independent legal entities under the
laws of the country of incorporation (ic under
the laws of the host country) arc principles
obscrved gencrally and often included in
Memoranda of Understanding betwcen
supervisory authoritics in different countrics.
Principles for the supervision of branches
and subsidiaries were first devcloped in
1975 and refined in 1983. Following the
collapse in 1974 of the German Bank,
Bankhaus [.D. Herstatt and of the US
bank, Franklin National Bank, the Com-
mittee issued in September 1975 a paper
(subsequently known as the Basel Concor-
dat) outlining somec principles — in the
form of rccommended guidelines of best
practice — regarding the supervision of
banks operating internationally through
branches, subsidiarics and joint ventures.”'
The Concordat was revised in 1983 follow-
ing the collapse of the Luxembourg-based
Banco Ambrosiano Holdings in 1982,
under the title of ‘Principles for the Super-
vision of Banks’ Foreign Establishments’.”
According to the Bascl Committec, there
are two basic principles that are fundamental
to the supervision of banks’ forcign estab-
lishments: that no foreign banking establish-
ment should cscape supervision; and that the
supervision should be adequate.” An ade-
quate supervision is one in which the host
authorities are responsible for the foreign
bank establishments (subsidiarics) operating
in their territorics as individual institutions,
while the parent authorities are responsible
for them as parts of larger banking groups.
Parent authoritics should be informed
immediately by the host authoritics of any
serious problems which arise in a parcent
bank’s foreign establishment and similarly,
parent authorities should inform host
authorities when problems arisc in a parent
bank which arc likely to affect the parent
bank’s foreign establishment.™
Thus, the principles related to the man-
agement of crisis and bank insolvency of
foreign establishments should be analysed
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within this context of mutual cooperation
between supervisory authoritics. In some
jurisdictions also, supervisory authorities
have responsibility for managing pre-insol-
vency  situations and  when insolvency
occurs there is another authority which is
in charge of the actual liquidation of the
institution.

In 1997 the Basel Committee published
the ‘Core Principles for Effective Banking
Supervision which have important
implications for the supervision of intcrna-
tional banks. The following principles arc
particularly relevant for the subject clabo-

rated in this paper:

— An cffective system of banking supervi-
sion will have clear responsibilitics and
objectives for cach agency involved in
the supervision of banking institutions.”

— Bank supervisors must practice global

adequately

monitoring and applying appropriate

consolidated  supervision,
prudential norms to all aspects of the
business conducted by these banking
organisations worldwide, primarily at
their foreign branches, joint ventures
and subsidiarics.™®

The principle of consolidated super-
vision,” mecans that parent banks and
parent supervisory authoritics monitor
the risk exposure of the banks or
banking groups for which they are
responsible, as well as the adequacy of
their capital on the basis of the totality
of their business wherever conducted.

Consolidated supervision is based on
the assumption that financial groups
form a single entity.
However, when one comes to the ques-
tion of the resolution of a failed multi-

economic

national bank, or of a complex financial
group with activitics and business units
with different legal entities incorporated
in Latin Amcrica, the assumption that
financial groups form a singlc cconomic
entity appears to be not always valid in

a bankruptcy scenario where the group
is split up into its many legal entities
and where forcign branches arc some-
times liquidated as separate units.*”

— The Basel Committce recommends that
the supervisory authority be responsible
for or assist in the orderly exit of
problem banks in order to ensure that
depositors are repaid to the fullest
extent possible from the resources of
the bank (supplemented by any applic-
able deposit insurance) and ahead of
sharcholders, subordinated debt holders
and other connected parties.*!

— Closc cooperation with other supervi-
sors is essential and particularly so
where the operations of banks cross
national boundarics.*?

‘The insolvency liquidation of a
multinational bank’

This subsection presents some observations
with regard to the closurc of a multinational
bank according to a document entitled ‘The
insolvency liquidation of a multinational
bank’, published in the Compendium of
Documents of the Basel Committec on
Banking Supervision.* The paper discussed
the liquidation of a multinational bank using
the BCCI as a casc study, based upon the
insolvency laws in Luxcmbourg, the UK
and the USA. The purpose of the analysis
was to help supcervisors deal with the various
issues surrounding the closure of multina-
tional banks with branches and subsidiaries
in various jurisdictions in the absence of an
international insolvency legal regime. The
following observations remain a valuable
source of reference for supervisors.

When closing a bank, supervisors should
pay attention to the nature and timing of
communications between themselves as
well as with creditors, shareholders and
management

‘The decision of closing a multinational
bank is principally the domain of the




bank’s home-country supervisor. How-
ever, the home supervisor may wish to
consider the extent to which it consults
and co-ordinates with other supervisors
ahead of the closure. Supervisors may
wish to consider whether they have
adequate measures or procedural ability
available to closc the operations of a
multinational bank in their jurisdictions
as a matter of urgency, c.g. if requested
to do so by a home supervisor.”**

possibility that there could be many liqui-
dation proceedings related to the multi-
national bank, as the bankruptey
progresses, it would be desirable for the
host supervisors to report to the home
supcrvisor about developments in their
jurisdictions, and for the home supervisor
to keep other interested supervisors
informed on overall developments to the

extent possible.™*®

Coordinating actions to protect equal
Communication among supervisors may treatment for creditors
be affected by some additional factors. In
particular: ‘The home supervisor may require co-

‘the home supervisor might have cxisting
co-operation arrangements with  some
supervisors, which  could facilitate
communications, but not with others. In
general, the supervisor might have
concerns about confidentiality because of
the  possibility  that some parties
connected with the failing bank could
gain an unfair advantage if they reccive
information which others do not. The
size of the operations could posc practical
problems which complicate the asscss-
ment further. Parties who have entered
financial contracts with a multinational
bank could be subject to uncertainty by
the timing of the bank’s closure. This can
give risc to the temporal Herstatt risk,
which was obscrved in the BCCI SA
case. The potential for temporal scttle-
ment risk suggests there might be some
times which are better than others for

ordinated actions by other supcrvisors to
achieve certain  objectives, such as
ensuring that some creditors do not
benefit at the expense of others prior to
the commencement of the liquidation,
c.g. if certain branches remained open
after the intended time for closure.”*’

‘Differences in the insolvency regimes
which may apply and the fact that there
may be multiple liquidators give rise to
the potential for conflicts between the
interests of the different liquidators. This
can adverscly affect the intcrests of
creditors. The liquidators could make
competing claims to assets or they may
fail to exchange information and
documents, which could inhibit the
prosccution of third-party claims and
reduce the amount distributable to

. 48
creditors.’

supervisors to act jointly to close a multi-  The effective winding up of the bank

national bank.”* requires a significant amount of sharing
of information and documents by

‘The uncertainty and confusion associated  liquidators

with the insolvency liquidation of a

multinational bank, particularly one that ‘The failure to share information or

has a significant number of retail deposi-
tors, emphasise the need for the supervi-
sors involved to have open and reliable

documents may be due to (a) certain
liquidators being required by law to
pursuc interests of creditors of a branch,

channels of communication. Given the for example, to the exclusion of other
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creditors, (b) bank secrecy laws, e.g.
where the law of a country recognises
only the local liquidator of the bank and
would not permit customer information
to be provided to a liquidator as the bank
in another country because he is regarded
as a third party or (c) other constraints of

9
local law.”

The importance of effective
consolidated supervision

‘The complexitics and uncertainties that
can result from the liquidation of a
multinational bank’s opcrations confirm
that effective consolidated supervision
performed by home-country supervisors
remains paramount in protecting deposi-
tors and other creditors. Further, these
complexities and uncertainties reinforce
the need for host-country supervisors to
be satisficd that banks secking to cnter
their markets are supervised by home-
country authoritics that perform consoli-
dated supervision, consistent with the
Minimum Standards for the Supervision
of International Banking Groups and
their Cross-Border Establishments.”

The problem of capital location

‘In the casc of a multinational bank, the
location of its capital (or the asscts repre-
senting capital) may be relevant to the
issuc of whether the capital is available
to perform the function of absorbing
losses of the bank as a whole. In order to
determine the location of a bank’s
capital, capital may be thought of cither
as being represented by the assets of the
bank or as the surplus of the bank’s assets
over its general or current liabilities. It is
difficult to determine wherc the capital

of a multinational bank is located.™"

The solution to the problem of capital
location varies depending on whether the

law follows the single-entity approach to
bankruptcy or the separate-entity doctrine.

Under the single-entity doctrine men-
tioned above, ‘the starting point would be
that its capital is not located in any particu-
lar branch. Rather, the capital is located
cither at the centre, i.c. in its country of
incorporation, or is spread over every loca-
tion in which the bank does business; in
cither casc, it 1s available for all banks’
worldwide creditors.”®

‘If a multinational bank has a branch in a
separate-entity jurisdiction and there is a
surplus of assets over the general liabilities
of the branch, it is possible to think of the
bank as having capital located at that
branch. The amount of the capital located
at that branch would depend upon the
realisable value of the branch assets.”>

‘A consequence of the separate-entity
doctrine may be that assets of the bank
located at a branch in such a jurisdiction
would not be available for the world wide
creditors of the bank if the bank were
liquidated. This may mean that, in certain
circumstances, home-country supervisors
may wish to make an adjustment when
assessing capital adequacy in respect of

capital or asscts located at such a branch.”>*

‘Differences between the single-entity
and thc separatc-entity approaches in
the liquidation of a multinational bank
can have distributional
Creditors of a branch in a jurisdiction
with a separate-entity approach may
receive a higher proportion of their
claims in the local liquidation. This is
likely to result in fewer asscts of the
bank being distributable to other

creditors of the bank.”®

consequences.

Inter-branch claims

‘Insolvency laws tend not to rccognise

Reproduced with permission of the copyright owner. Further reproduction prohibited without permissionyz\w\w.manaraa.com



inter-branch claims for purposes of liqui-
dation, whereas claims between a branch
(or the bank) and a failed bank’s affiliates
are so recognized.”®

Supervisory ring-fencing

‘Supervisors  sometimes  attempt  to
protect the asscts of a bank (or a branch)
or to limit the exposoure of a bank (or a
branch to certain risks). This process can
be referrcd to as “ring-fencing” and it

57
can takc a number of forms.’

A gencral principle which has been applied
in several jurisdictions is that the home
office is ultimately liable for a deposit placed in
its foreign branch, rejecting with it the doc-
trine of scparate entity, which implies that
the deposit would be legally payable only
at the forcign branch. With regard to the
liability of the bank’s home office for
deposits placed in a foreign branch, it is
important to mention some legislative
developments in the USA.® In particular,
amendments to the New York Banking
Law (NYBL)* and to the Federal Reserve
Act (FRA)® were introduced in 1994, pro-
viding that the home office of the bank
located in the USA will not be required to
repay a deposit made at a foreign branch if
the branch cannot repay the deposit due to
an act of war, insurrection or civil strife, or
an action by a forcign government in
which the branch is located, unless the
bank has expressly agreed i writing to
repay the deposit under such circumstances.

Both amendments apply only to deposits
that cannot be repaid due to political risk. Tra-
ditionally, home offices have been responsi-
ble for credit risks of their foreign
branches, such as losscs due to insolvency,
fraud, theft, fire, natural disaster and so
forth. These traditional home office liabil-
ities will not be affected by the amend-
ments. Thus, though the general rule
remains that a depositor placing funds in

the foreign branch of a US bank is a cred-
itor of the bank as a whole and not merely
of the branch or office where the deposit

was madc, and thercfore has recourse
for the repayment of hisfher deposit —
against the bank at its home office, this
general rule has now an exception in the
casc of political risk.

Both amendments (to the NYBL and to
the FRA) were legislative responscs to two
court decisions”’ which held that a bank
domiciled in New York was responsible to
a depositor for funds deposited in a foreign
branch when the deposits were expro-
priated or frozen by the forcign country in
which thc branches were located. In
responsc to thesc decisions, some banks
began lobbying for legislation that would
protect the home office assets of US banks
from claims by forcign branch depositors
where those deposits could not be repaid
as a result of local government action.
This practice is sometimes referred to as
the ‘ring-fencing’ of forcign branch depos-
its.

THE REGULATION OF BRANCHES,
SUBSIDIARIES AND JOINT VENTURES

IN LATIN AMERICA

Banks operating internationally  usually
operate through different types of forcign
banking establishment. From a legal view-
point, these organisational forms can be
groupced under three categories: branches,
subsidiarics and joint ventures.”> The
choice between the three options depends
upon a variety of factors, including the
legal framework applicd by the home and
host countries; the type of activity banks
intend to undcrtake; and a bank’s apprecia-
tion of the relative advantages in cconomic
terms of the alternative organisational
forms. A representative office is another
vehicle by which foreign banks can pene-
tratc a foreign market. It can provide
introductions and contacts, credit analysis
and product promotion for its parcnt bank,
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but is prohibited from engaging in any
profit-making activities.*’

In the ensuing paragraphs the paper will
survey the regulation and supervision of
branches and subsidiaries (as well as a brief
reference to joint ventures) in Latin Amer-
ica, with particular emphasis on thosc issues
which become more relevant following the
liquidation of a multinational bank. This
section is complemented by some appen-
dices at the end of the paper, which include
a cross-country study of the normative
applicable in  Peru, Chile, Venczuela,
Colombia, Brazil and Argentina to:
branches of local banks overseas; branches
of foreign banks; subsidiaries of local banks
overseas; and subsidiarics of foreign banks.
There is yet another appendix (Appendix
4) on the powers of supervisors, in particu-
lar with regard to bank liquidation, in
these six jurisdictions.

Branches

Branches are dependent legal units and as
such they do not have scparate legal per-
sonality. They are integral parts of the
parent bank and act as a legal and func-
tional extension of the head office.”* The
legal definitions of a branch found in some
of the statutes within the Latin American
region share the same characteristics.

For example, the Peruvian legislation
explicitly states that a branch does not have
an independent legal status from its parent
corporation, and that the parent company
is responsible for all obligations of its
branch (any agreement which discharges
the parent cntity of this responsibility is
void).®® A similar definition of a branch is
adopted, for instance, in Colombia, accord-
ing to Article 263 of the Colombian Com-
merce Code. %

For branches, supervision of solvency is
primarily a matter for the parent author-
ity,”” though the host authority should also
monitor the financial soundness of foreign
branches.

Attitudes towards a branch’s minimum
capital requirement vary widely from
country to country. The UK does not
impose endowment capital on a branch,
treating a branch as an integral part of the
group to which it belongs.®® Capital
endowment for a foreign branch, however,
is sometimes required by the host country.

Subsidiaries

Subsidiaries are independent legal entities
under the laws of the country of incor-
poration. They are wholly owned or
majority-owned by a parent bank which is
incorporated in a country other than that
of the subsidiary.”” The various Latin
American statutes surveyed include a defi-
nition of subsidiary which is broadly simi-
lar.”

For instance, according to the Peruvian
legislation”" a subsidiary is an independent
entity from the parent company that has
created it, and is responsible for its own
activities with its own capital.

Subsidiaries — as legally independent
units — are separate entities, legally incor-
porated in the country of the host author-
ity. The supervision of solvency is a joint
responsibility of both host and parent
authorities.”> Host authorities are responsi-
ble for those subsidiaries incorporated in
their territory, while the home authorities
are responsible for them as part of larger
banking groups.”?

Local subsidiaries of international banks
are stand-alonc entities with their own
capital. Reputable international banks clo-
sely monitor the activities of their subsidi-
aries so as to preserve the parent’s good
name and solid standing.”*

Joint ventures or consortia

These are legally independent institutions
incorporated in the country where their
principal operations are conducted and
controlled by two or more parent institu-
tions, most of which are usually foreign




and not all of which are necessarily
banks.”

There is little normative in the Latin
American statutes surveyed in relation to
the specific regulation of joint ventures as
such, because, typically, foreign investment
laws govern this type of operation.”®

For joint ventures, the supervision of sol-
vency should be primarily the responsibil-
ity of the authorities in the country of
incorporation,”’ although the Basel Com-
mittec cautioned that the parent (home)
authorities of the shareholder banks should
be involved in cases where dominant share-
holdings prevail.

THE RESPONSE GIVEN BY NATIONAL
AUTHORITIES TO THE PROBLEMS OF
LIQUIDATING BANKS WITH BRANCHES
AND SUBSIDIARIES IN OTHER
JURISDICTIONS: THE CASE OF
BRAZIL™

The Brazilian legislation and practice pro-
vides an example of the challenges that
national law faces when confronted with
issues of cross-border insolvency. It is
important to point out that in Brazil therc is
specific legislation concerning bank insol-
vency (Law 6,024/74 and Decree-law 2,321/
87).”” The general commercial bankruptcy
law (Decrce-law 7,661/45) is applicable to
bank insolvency only if there is no specific
rule in Law 6,0274/74 and Decrec-law
2,321/87. According to Brazilian law, the
Banco Central do Brasil has the power to
declarc an institution insolvent and to
appoint an intervenor/liquidator to follow
the resolution procedure.

The Brazilian normative and practice
with regard to the regulation of branches
and subsidiaries

Though there are significant legal differ-
ences between branches and subsidiaries,
since the former are a part of the Brazilian
financial institution, branches and subsidi-
aries of Brazilian banks abroad are subject

to a double regulatory and legal regime.™
Considering that they represent a portion
of asscts of national financial groups or
institutions, they must follow Brazilian leg-
islation regarding commercial companics,
as well as banking rules and accounting
principles for financial institutions. Accord-
ing to Brazilian law, supcrvision is made
on a consolidated basis. Consolidated
accounts arc also prescribed by Brazilian
accounting rulcs.

Authorisation  to  operatc  abroad,
accorded by foreign authoritics, demands
observation of local regulations with
regard to operational modalities and condi-
tions, as well as civil and commercial law
applicable to relations with customers and
third parties, including public, monctary,
administrative and fiscal authoritics.

According to the Brazilian Federal Con-
stitution  (Article 52 of the Transitory
Constitutional Provisions Act) ‘the estab-
lishment in the country of ncw branches of
financial institutions scated abroad” and ‘the
increase of participation rate in the capital
of financial institutions scated at the coun-
try, from natural or legal person resident
or cstablished abroad’, must be authorised
by a Presidential decrce, which considers
the interest of the Brazilian government,
according to economic criteria proposed
by Banco Central do Brasil and the
National Monctary Council.

Provision of emergency liquidity
assistance to branches and subsidiaries
In the casc of branches of Brazilian banks
abroad and for branches of forcign entitics
in Brazil, the principle of parental responsi-
bility typically applics. There is a general-
ised understanding and a tacit engagement
of the monetary authoritics of cach country
in providing the necessary liquidity support
to the mother companies, in order to
maintain adequate levels of protection of
their branches abroad.

In the casc of subsidiarics of Brazilian
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banks abroad and of foreign banks in
Brazil, the gencral rule is that such subsidi-
aries are able to resort, in the same condi-
tions that apply to national banks, to
discount operations and emergency liquid-
ity assistance offered by the monetary
authorities in the country where they oper-
ate.

If the Brazilian bank fails, what rules
govern the treatment of the branches
and subsidiaries established abroad?
Considering that subsidiaries are autono-
mous legal entities and are incorporated
according to the laws of the country where
they operate, liquidation of a Brazilian
institution does not necessarily rcach them.

Nevertheless, in the case of an extra-
judicial liquidation, the general rule has
been, both to branches and to subsidiaries
abroad, that the liquidator of the Brazilian
financial institution authorises legal repre-
sentatives abroad to proceed with the liqui-
dation (in an ordinary or judicial way) of
asscts and liabilities, according to conveni-
ence, rules and conditions in the host coun-
try, and the subsequent reversion of
eventual remaining credits to the head
company. If obligations abroad remain
unpaid, they must follow a procedure of
inscription in the list of creditors in the
head company in Brazil.

There have been a few precedents of
liquidation of Brazilian banks which had
branches abroad. In particular, the case of
Banco Economico, which had branches in
New York and Cayman Islands, is worth
mentioning. In this case, the liquidator in
Brazil nominated representatives in New
York and Cayman Islands to proceed to the
closure/liquidation of local operations.
(Such procedures had to observe local rules,
too.) In Brazil, Banco Economico’s opera-
tions were assumed by Excel Banco (a
‘good bank—bad bank’ solution). Mr Getu-
lio Passoa, who was the liquidating agent of
the branch of Banco Economico, S/A in

New York (‘the Branch’) provided the
author with the following information:
Banco Economico S/A — Salvador (BA)
— Brazil (BESA) was put under interven-
tion by the Central Bank of Brazil, on 11th
August, 1995, and then in extra-judicial
liquidation on 9th August, 1996. On 25th
August, 1995 Mr Getulio Pessoa was
appointed as the General Manager of the
Branch to manage it during the interven-
tion period which was done initially under
a ‘Temporary Order of Cease and Desist’
issued by the Branch’s primary regulator,
the Office of the Comptroller of the Cur-
rency (OCC) as the Branch had a Federal
Licence. In November 1995, the temporary
order was replaced by a ‘Permanent Order
of Cease and Desist’. Under this order, the
Branch had to maintain liquid assets equiva-
lent to 120 per cent of its liabilities to third
parties. The Branch was also monitored by
the Federal Rescrve Bank of New York,
through weekly and quarterly reports.

As the Branch was solvent, BESA’s inter-
venor decided to liquidate and close the
Branch voluntarily. If the Branch was not
solvent then it would be liquidated by the
OCC. As therec were no specific rules for
the liquidation of a local branch of a foreign
bank, it was then communicated to the
OCC that the intervenor intended to effect
this voluntary closing by generally follow-
ing the framework provided by statute for
the voluntary dissolution of national banks.
The OCC agreed with this voluntary liqui-
dation and required BESA to present a plan
of liquidation of the Federal Branch. The
voluntary liquidation of the Branch should
be publicised three times in a local newspa-
per. Therefore, it was announced three
times in the New York Times. The process
of liquidation was officially started on 12th
August, 1996 and Mr Getulio Pessoa was
appointed as the liquidating agent.

As the liquidating agent, Mr Pessoa had
local complete power of administration to
wind up the affairs of the Branch and was




responsible for doing it in an orderly fash-
ion and ‘by the book’.

The Branch filed a monthly report of
progress of the liquidation with the OCC.
In addition, the Branch filed regular
weekly and quarterly reports with the Fed-
eral Reserve Bank of New York.

This voluntary liquidation process was
supposed to be completed in three to six
months. Nevertheless, two legal actions
were started in New York against the
Branch. Onec by Transworld Bank and
Trust Limited (a related party), which was
dismissed and another by a Swiss company.
The case of the Swiss company versus the
Branch was filed in the Federal Court in
New York. The judgment was in favour
of the Branch. The Swiss company
appealed to the Second Federal Circuit,
which confirmed the first decision. Because
this litigation took three years until its
completion, the licence of the Branch was
surrendered only in March 2000 and the
Branch was considered officially closed by
the OCC on 26th July, 2000.

In the case of insolvency of a branch of
a foreign bank, who is responsible to
deal with the consequences of the
resolution/liquidation? What happens in
the case of a subsidiary?

Banco Central do Brasil is responsible for
closing/liquidating financial institutions in
Brazil. There are a few prccedents when
foreign financial institutions liquidated in
their countries had branches in Brazil. In
such cases, ordinary liquidations were con-
ducted by a nominee representative of the
mother companics in Brazil, and followed
by Banco Central do Brasil, once it had
cancelled their authorisation to opecrate and
until the final closure of their operations.

In the case of a subsidiary authorised to
operate in the country according to local
rules, Banco Central do Brasil is the com-
petent authority, and can use its powers to
liquidate a financial institution, since the

national legislation applicable to liquidation
i Brazil — Law 6,024/74 and Decree-law
2,321/87%" — does not make any distinc-
tion between a subsidiary of a forcign bank
and a Brazilian private financial institution.
But there are no such precedents, and the
rule is that Brazilian supervisory authoritics
make prior contact with authorities where
the mother companies are located in order
to prevent situations of insolvency.

CONCLUDING OBSERVATION

The need for a coordinated liguidation of
multinational banks would be best served
by the adoption of an intcrnational con-
vention or regime on cross-border insol-
vency.
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As acknowledged, there are two tradi-
tional definitions of insolvency in com-
mercial bankruptcy laws: failure to pay
obligations as they fall due (equitable
insolvency insolvency) and the condition
when liabilities exceed assets (balance
sheet insolvency). See, eg, Schiffmann,
ret. 3 above, pp. 96-97.

Basel Committec on Banking Supervi-
sion. Core Effective
Banking Supervision (Basel Core Princi-
ples), http://www bis.org/publ/bcbsc102.

pdf, at p. 10.

Principles  for

Ibid. at p. 12.

Ibid.

Schiffman, ref. 3 above, at p. 81.

It is important to differentiate — at least
in theory — between rescue packages

that imply bank recapitalisation and the

(11)

(14)

(17)

(18)

provision of emergency liquidity assis-
tance or (lender of last resort) to an
illiquid but solvent institution. This issue
has been dealt with in Lastra (1999) ref. 1
above.

See de Krivoy, R. (1999) ‘An agenda for
banking avoidance in Latin
America’, paper presented at the Inter-
American Development Bank Group of
Thirty Conference on Banking Crises in
Latin America, Washington DC, October.
See FDICIA, 12 USC 1823 (¢)(4).

Rojas Suarez, L. and Weisbrod, S. (1995)
‘Banking criscs in Latin America: Experi-

crises

ence and issues’, paper presented at the
Bank
Group of Thirty Conference on Banking
Crises in Latin Amecrica, Washington,
DC.

See  Financial 13th September,
1995, “When a banking crisis is a good
thing’ by Anders Aslund: ‘A govern-
ment-ordered inspection of the banks
could not possibly clean up the wild

Inter-American  Development

Times,

Russian banking sector. Fortunately, the
market is doing the cleaning up instcad.’
Article 1(2) of the UNCITRAL Model
Law.

See Nierop, E. and Stenstrém, M. (2002)
‘Cross-border aspects of insolvency pro-
ceedings for credit institutions — a legal
perspective’, paper presented at an Inter-
national Seminar on Legal and Regula-
tory Aspects of Financial Stability in
Basel in January 2002, at pp. 7 and 9.
This section of the paper, regarding the
Bustamante Code and the Montevideo
treaties, draws on Dobson, J. M. (1990)
‘Treaty devclopments in Latin America,’
published as Chapter 15 in Fletcher, 1.
(ed.), ‘Cross-Border Insolvency: Com-
parative Dimensions’, The Aberystwyth
Insolvency Papers, United Kingdom Com-
parative Law, Vol. 12, United Kingdom
National Committec
Law, pp. 237-262.
See also Lipstein, K. (1990) ‘Early treaties
for the recognition and enforcement of
foreign  bankruptcics’,  published  as
Chapter 14 in Fletcher (ed.), ref. 17
above, at pp. 228-230.

of Comparative




(19)
(20)
1)
(22)

(23)

(24)

(25)

Dobson, ref. 17 above, at p. 239.

Ibid., at p. 249.

Ibid.

Twenty Latin American Republics were
signatores to the Bustamante Code, and
only 15 ratified it (even though some did
it with great reservations): Bolivia,
Brazil, Costa Rica, Cuba, Chile,
Ecuador, El Salvador, Guatemala, Haiti,
Honduras, Nicaragua, Panama, Peru,
Republica Dominicana. The countries
that did not ratify the Bustamante Code
were Argentina, Colombia, Mexico,
Paraguay and Uruguay.

Dobson, ref. 17 above, at p. 253.
However, with regard to Argentina,
Dobson refers in pp. 254-255 to the
Argentina case law, as set out in the
Panair do Brasil casc of 197 1-192,
whereby the Brazilian airline Panair do
Brasil went bankrupt in Rio. Because the
Montevideo treaties did not apply as
Brazil was not a party to them, the insol-
vency judge requested international
judicial cooperation in order to sell the
airline’s office in Buenos Aires. To that
effect, the  Brazilian  administrator
appointed an agent in Buenos Aires. Even
though Argentina docs not accept the
extraterritoriality of a forcign bankruptcy
order, however, there is an ancillary pro-
ceeding that can be opened at the request
of a foreign insolvency court. According
to this procedure, the Argentine judge
will appoint a local administrator, but
will not open bankruptcy proceedings in
Argentina. This is in fact an ancillary
proceeding to the foreign bankruptcy. A
foreign administrator (‘Sindico’) will be
recognised as an agent of the debtor and
can remit the remnant funds to the
foreign court.

An analysis of this new regime can be
found in the paper on ‘Cross-border
aspects of insolvency proceedings for
credit institutions: a legal perspective’
Nierop and Stenstrom ref. 16 above.
Though the contents of these MoUs are
broadly similar, it is important to point
out that in the MoU signed with
Panama, both authorities established prin-

(26)

(27)

(28)

(31)

ciples of cooperation and exchange of
information with regard to the preven-
tion and control of money laundering.
This section draws on Nicrop and Sten-
strom, ref. 16 above, pp. 11-12 and on a
BIS document entitled “The insolvency
liquidation of a multinational bank’
(December  1992),  hetp://www.bis.org/
publ/bcbsc333.pdf (pp. 2-4).

The single entity approach is ‘[f]ollowed
by Luxembourg and the United
Kingdom. In these jurisdictions banks arc
wound up as one legal entity and
branches of foreign banks are treated
only as offices of the larger corporate
entity. All the worldwide creditors of the
bank arc cntitled to prove in the liquida-
tion. As a general rule, claims of creditors
of a particular branch would not obtain
priority over the claims of creditors of
other branches in the liquidation. In
theory, liquidators in single-entity juris-
dictions are concerned with the collection
and realisation of the worldwide assets of
the company in liquidation. However, in
practice, they are likely to obtain control
only of assets located within their juris-
dictions and foreign asscts that are located
in jurisdictions where they can obtain
recognition.” See ‘The insolvency liquida-
tion of a multinational bank’ (December
1992), http:/[www.bis.org/publ/bcbsc333.
pdf, at p. 2.

See Curtis, C. T. (2000) ‘The status of
foreign deposits under the federal deposit
preference law’, University of Pennsylvania
Journal of International Economic Law, Vol.
21, No. 2, Summer, at p. 254.

Ibid.

As acknowledged, the recommendations
of the Basel Committee are ‘soft law’ in
that they are not legally binding rules.
See, eg, Giovanoli, M. (2000) ‘A new
architecturc  for the global financial
market: legal aspects of international
financial standard setting’ in Giovanoli,
M. (ed.), ‘International Monetary Law’,
Oxford University Press, Oxford, pp.
33-44.

The 1975 ‘Condordat’ was rcproduced as
an  Annex (‘Supervision of Banks’

Lastra
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(32)

Foreign Establishments’) to Williams and
(1981),
markets: recent developments and short-
terms prospects’, IMF Occasional Paper
No. 7. See Lastra, (1996) ref. 1 above, at
p. 175.

Principles for the supervision of banks’

Johnson ‘International  capital

forcign establishments (the ‘Concordat’)

(May  1983) at http://www.bis.org/
pub11bcbsc312.pdf.
The Committee has published other

documents and standards regarding the
supervision of cross-border banking. In
April 1990 it published a supplement to
the 1983 Concordat on
banking

‘Information
flows  between
authorities’. Following the collapse of
BCCI in July 1992, the Committee pub-

lished the ‘Minimum standards for the

supervisory

supervision of international  banking
groups and their cross-border establish-
ments’. In October 1996 the Committce
published a entitled “The
supervision of cross-border banking’. In
September 1997 the Committee pub-
lished the ‘Core Principles for Effective
Banking Supervision’, referred to below.

Sec also the Compendium of Documents

document

produced by the Basel Committee on
Banking Supervision (February 2000),
Volume Il International Supervisory
Issues, Chapter I: The Basel Concordat
and  Minimum Standards at http://
www.bis.org/publ/bcbsc004.htm.

Sce ref. 32 above.

According to the Colombian Financial
Legislation  (Estatuto  Orgénico  del
Sistema Financiero — EOSF, Articles
114, 115, 116 and 296) the Banking
Superintendency manages the crisis using
different legal tools but the actual liquida-
tion of a credit institution is the responsi-
bility of the Financial Institutions
Guarantee Fund, FOGAFIN. Article 262
of the General Banking Act 1993 of
Venezuela establishes that the Fondo de
Garantia de  Depbsitos
Bancaria will act as the liquidator of the
financial institutions. In the Chilcan casc,
Article 130 of the Gencral Banking Act
1997 the Superintendent is responsible for

y  Proteccion

(36)

(37)

(38)

designating a liquidator, unless the Super-
intendent assumes the liquidation himself.
In Peru, Article 114 of the General Law
of the Financial and Insurance Systems
1996 (Law 26702, December 1996) deter-
mines that the Superintendency shall
establish the regulations and procedure
applicable to the dissolution and liquida-
tion of companies. Argentina and Brazil
are different According to the
Argentinean Law of Financial Institutions
(Law 21.526 of 1977 Articles 44, 47, 48
and 49) there is judicial liquidation of the

cases.

financial institution from which authori-
sation has been withdrawn by the Central
Bank of the Argentine Republic. In the
same direction, Banco Central do Brasil
is the supervisory authority, and can use
its powers to liquidate a financial institu-
tion — Law 6,024/74 and Decrec-law
2,321/87.

Basel Committee on Banking Supervi-
sion. Core Principles for Effective
Banking Supervision (Basel Core Princi-
ples), http://www.bis.org/publ/bcbsc102.
pdf. The Basel Core Principles for Effec-
tive Banking Supervision are intended to
serve as a basic reference for supervisory
and other public authorities worldwide
to apply in the supervision of all banks
within their jurisdictions.

Basel Core Principles, pp. 4 and 11-12.
Principle 1 determines the preconditions
for effective banking supervision.

Basel Core Principles, Principle 23, pp.
6—7 and 41.

(39) Consolidated supervision was first empha-

(40)

(41)

sised in the (revised) 1993 Concordat, ref.
32 above.

Zuberbuhler, D. (2000) ‘The financial
industry in the 21lst century. Introduc-
tion’. 21st September. Director of the
Secretariat, Swiss Federal Banking Com-
mission. Document at http://www.bis.
org/review/rr000921¢c.pdf at p. 2.

See Basel Corc Principles for Effective
Banking Supervision, section II ‘Precon-
ditions for Effective Bank Supervision’, at
p. 12. According to the Basel Committee,
banking supervision is only part of wider
arrangements that arc needed to promote




(42)

(43)

(44)

(58)

stability in the financial markets. One of
these arrangements should include precise
procedures for cfficient resolution of
problems in banks. When problems are
not remediable, the prompt and orderly
exit of institutions that are no longer able
to mect supervisory requirements is a
necessary part of an efficient financial
system.

Ibid., p. 11 (Preconditions) and at pp. 8
and 39 (Principle 24).

This document, ‘“The insolvency liquida-
tion of a multinational bank’ (December
1992) is included in the Compendium of
Documents produced by the Basel Com-
mittee on Banking Supervision (February
2000), Volume III, International Supervi-
sory Issues, Chapter III, Other Supervi-
sory Issues, is available at Thetp://
www.bis.org/publ/bcbsc333. pdf.

Ibid.

Ibid.

Ibid., p. 6.

Ibid., p. 5.

Ibid., p. 13.

Ibid.

Ibid., p. 7.

Ibid., p. 7.

Ibid.

Ibid. “‘But the issue is more complicated
than this. It may be more accurate to
think of the capital of a multinational
bank as being “located” where the assets
of the bank are located (rather than the
jurisdiction in  which the assets are
booked.’

Ibid., p. 8.

Ibid., pp. 11-12.

Ibid., p. 8.

Ibid., pp. 8-9. ‘A supervisor could require
a bank to limit its exposures to other
members of its corporate group. Simi-
larly, a supervisor may attempt to place
limits on the degree to which the bank
has exposures to certain categories of
country risk ... . Supervisors also may
seck to protect the assets of a branch or
to limit the exposure of a bank to the rest
of the bank.’

The author thanks Lee Buchheit for
bringing this issuc to her attention and

Reproduced with permission of the copyright owner.

(59)

(60)

(61)

(62)

for providing useful materials and casc
law on the subject matter.

Amendment to ss. 138 and 204-a of the
New York Banking Law, which took
effect on 6th July, 1994,

Amendment to ss. 25 of the Federal
Reserve Act, which took cffect on 23rd
September, 1994.

In Trinh v. Citibank, 850 F.2d 1164 (6th
Cir. 1988), the Sixth Circuit of Appeals
held Citibank, New York liable for Viet-
namese piaster deposits placed by a Viet-
namesc resident with Citibank’s Saigon
branch at the end of the Vietnam War.
The Saigon branch was abandoned five
days before the fall of Saigon, and the
branch assets were seized and nationalised
by the North Vietnamese. Despite the
fact that the account opening forms uscd
by the Saigon branch contained a clause
that specifically allocated political risks to
the depositor, the Court of Appeals held
that the depositor had legitimate expecta-
tions that Citibank, ‘with its worldwide
reputation’ would repay the deposit.

In Wells Fargo Ltd. v Citibank, 936
F.2d 723 (2d Cir. 1991), Wells Fargo Asia
had placed a US dollar deposit in Citi-
bank’s Manila branch just prior to the
announcement by the Philippine Govern-
ment of an external debt moratorium. In
October 1983, the Philippine Govern-
ment issued a decree preventing the
transfer of foreign currency deposits
outside of the Philippines without the
prior consent of the Philippine Central
Bank. The depositor, Wells Fargo Asia,
subscquently sued Citibank, New York
claiming that the deposit was recoverable
from Citibank’s worldwide assets. The
Second Circuit Court of Appeals held
that confirmation slips calling for scttle-
ment of the deposit through New York
correspondent bank accounts provided an
adequate basis for requiring Citibank to
repay the obligation at its head office in
New York.

See Article 46 of the General Law of the
Financial and Insurance Systems of Peru
1996, Article 33 of the Chilean General
Banking Act 1997, Article 114 of the
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General Banking and other Financial
Institutions Act of Venezuela, Circular
Extema 07 de 1993 of the Colombian
Banking Superindentency or Circular
Basica Juridica Titulo I Capitulo 5
numeral 2.

Sce Zhou, Z. (2001) ‘Chinese Banking
Law and Foreign Financial Institutions’,
Kluwer Law International, The Hague, at
p. 82.

As defined by the Basel Committee on
Banking Supervision. Principles for the
supervision of banks’ foreign establish-
ments (the ‘Concordat’) (May 1983) at
http://www.bis.org/publ/bcbsc312.pdf.
Sec Articles 396 and 397 of the Pcruvian
General Corporations Act 1997 (Ley No.
26887 de 1997). ‘Es sucursal todo estable-
cimiento sccundario a través del cual una
sociedad desarrolla, en lugar distinto a su
domicilio, determinadas actividades com-
prendidas dentro de su objeto social. La
sucursal de personeria juridica
independicnte de su principal. Estd dotada

carecce

de representacién legal permanente 'y
gaza de autonomia de gestién en el
ambito de las actividades que la principal
le asigna, conforme a los poderes que
otorga a sus representantes. Articulo 396,
Ley General de Sociedades (Ley No
26887 de 1997) de Peru’ Responsabilidad
de la principal. La sociedad principal
responde  por las abligaciones de la
sucursal. Es nulo todo pacto en contrario.
(Ley General de Sociedades Ley No 268
87de 1997 articulo 397).

Cédigo de Comercio Art. 263.- Son
establecimientos  de
comercio por
dentro a fuera de su domicilio, para cl

sucursales los

abierto una sociedad,
desarrollo dc los negocios sociales o de
parte de cllos, administrados par manda-
tarios con facultades para representar a la
sociedad.

Principles for the supervision of banks’

foreign establishments (the ‘Concordat’)
(May 1983) at http://www.bis.org/mibL/
bebsc312.pdf visited 14th February, 2002.
The solvency of the branches is indistin-
guishable from that of the parent bank as
a whole. Sec also Lastra (1996), ref. 1

(68)
(69)

(70)

(1)

(72)

(73)
(74)

(75)

(76)

above, p. 175. The committee reiterated
that though the solvency of branches is
the responsibility of the parent authori-
ties, the host authorities can also demand
endowment capital for foreign branches
(p. 178).

Zhou, ref. 63 above, p. 83.

As defined by the Basel Committee on
Banking Supervision. Principles for the
supervision of banks’ foreign establish~
ments, ref. 63 above, p. 83.

See Peruvian General Corporations Act
(Law No 26887 dec 1997), the Chilean
Joint Stock Companies Act 1981 (Ley
sobre Sociedades Andnimas, Ley No.
18.046 of 22nd October, 1981) Articles 86
and 87, and the Colombian Code of
Commerce, Article 260.

Subsidiaria, para  efectos  juridicos
responde par sus actos con su propio
patrimonio, par
independiente de la matriz que pudiera
haberla  constituido. (Ley General de
Sociedades, Ley No 26887 de 1997).

Principles for the supervision of banks’

considerarse 1m ente

foreign establishments, ref. 67 above. See
also Lastra, ref. 1, at p. 175. The parent
country take
exposure of their domestic bank’s foreign

should account of the
subsidiaries and joint ventures becausc of
the parent bank’s moral commitments to
those foreign establishments. Further-
more, when a foreign entity is classified
as a bank by the home country, but not
by the host, the supervisory responsibility
lies with the home authority (p. 177).
Lastra, ref. 1, p. 178.

See Hawkins, J. and Mihaljek, D. (2001)
‘The banking industry in the emerging
market economies: competition, consoli-
dation and systemic stability’, BIS papers,
4th August, available at http://[www.bis.
org/publ/bispapO4a.pdf, at p. 29.

As defined by the Basel Committee on
Banking Supervision. Principles for the
supervision of banks’ foreign establish-
ments, ref. 67 above. Joint ventures are,
most typically, owned by a collection of
minority sharcholders.

The Chilean legislation calls ‘coligada’ of
a Joint Stock Company, the entity in




which the latter also called ‘coligante” —
owns (without control) directly or indir-
cctly (through another physical or legal
person) 10 per cent or more of its capital
with voting rights. Article 87 of the
Chilean Joint Stock Companies Act 1981
(Ley sobre Socicdades Andnimas, Ley
No. 18.046 of 22 October 1981: ‘Es
sociedad  coligada con una sociedad
anénima aquella en la que ésta, que se
denomina coligante, sin controlarla, posce
dircctamente o a través de otra persona
natural a juridica el 10% a mais de su
capital con derecho a voto a del capital, si
no se tratarc de wuna sociedad por
acciones, a pueda clegir a designar a hacer
designar par lo
miembro del directorio a de la adminis-
de Ia

comandita serd también coligada de una

clegir a menos un

tracién misma. La sociedad en
anénima, cuando Csta pueda participar en
la designacidn del gestor a en la orienta-
cién de Ia gestion de la empresa que éste

cjerza.’

(78)

(81)

Principles for the supervision of banks’
ref. 67 above.
Practical reasons arc considered to deter-

foreign establishments,

mine the responsibility of supervision of
joint ventures.

This section draws on the responscs to a
questionnaire sent to Mr Carlos Eduardo
de Freitas at the Banco Central do Brasil.
The answers received assembled informa-
tion provided by the Liquidation Depart-
ment (of Banco Central do Brasil) with
the collaboration of other arcas (within
the Banco Central do Brasil), such as
Norms, Operations and Supervision.

See  www.bcb.gov.br/ingles [ bankrupt.
shem

Resolutions 2.723, of 31st May, 2000, and
2.743, of 28th Junc, 2000, rule the subject
in Brazil. The integral version of such
norms can be obtained at the Banco
Central do Brasil website:
gov.br).

www.bcb.

See  www.bcb.gov.br [ingles [ Bankrupt.
shtm
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